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control faciNties. Pub.L. 85-767, Aug. 27, 1958, 72 Stat. 908; Pub.L.
88-423, § 4(bM Aug. 13, 1964, 78 Stat. 397.
Library roforences\ Public Lands ©=20; C.J.5. I'ublic Lands § 23.

HIGHWAYS

Historieal Note

1264 Amendment. Subscc. (
88423 added subsee. (d).

Loglslative Ilistory. Tor legisMNive
history and purpose of Pub.T.. §S 423, Mg

§ 210. Defense access roads

(a) The Secretary is authorized, out of-the funds appropriated for
defense.access roads, to provide for the construetion and maintenance
of defense access roads (including bridges, tubes, and tunnels there-
on) to military reservations, to defense industries and defense in-
dustry sites, and to the sources of raw materials when such roads
are certified to the Sccretary as important to the national defense by’
the Secretary of Defense or such other official as the President may
designate, and for replacing existing highways and highway connee-
tions that are shut off from the general public use by necessary

closures or restrictions at military reservations and defense industry
sites.

(b) Funds appropriated for the purposes of this section shall be
available, without regard to apportionment among the several States,

for paying all or any part of the cost of the construction and main-
tenance of defense access roads.

(¢) Not exceeding $5,000,000 of any funds appropriated under the
Act approved October 16, 1951 (65 Stat, 422), may be used by the
Secretary in areas certified to him by the Sceretary of Defense as
mancuver areas for such construction, maintenance, and repair work
as may be necessary to keep the highways therein, which have been or
may be used for training of the Armed Foreces, in suitable condition
for such training purposes and for repairing the damage caused to
such highways by the operations of men and equipment in such
{raining.

(d) Whenever any project for the construection of a circumferential
highway around a city or of a radial intracity route thereto submitted
by any State is certified by the Sceretary of Defense, or such other

. Tub.L. 196¢ U.S.Code Cong. and Adm,News, p.

2708,

official as the President may designate, as being important for civil- |

ian or military defense, such project may be constructed out of the
funds herctofore or hereafter authovrized to be appropriated for de-
fensc access roads.

(e) If the Scerctary shuall delermine that the State highway dc-
partment of any State is unable to obluin possession and the right
to enter upon and use the required rights-of-way, lands, or interest in
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lands, improved or unimproved, required for any project authorized
Ly this section with sufficicnt promptncss, the Sacretary is author-
ized to acquire, enter upon, tuke possession thereof, and expend funds
{or projects thereon, prior to approval of title by the Attorney Gen-
eral, in the name of the United States, such rights-of-way, lands, or
interest in lands as may be required in such State for such projects
by purchase, donation, condemnation, or otherwise in accordance
with the laws of the United States (including the Act of February
26, 1931; 46 Stat. 1421). The cost incurred by the Secretary in ac-
quiring any such rights-of-way, lands, or interest in lands may in-
clude the cost of examinution and abstract of title, certificate of
title, advertising, and any fees incidental to such acquisition; and
shall be payable out of the runds available fcr paying the cost or
the Federal share of the cost of the project for which sueh rights-
of-way, lands, or interests in lands are acquired. The Secretary is
further authorized and directed by proper decd cxecuted in the name
of the United States to convey any lands or interests in lands ac-
quired in any State under the provisions of prior Acts or of this
section to the State highway department of such State or to such
political subdivision thereof as its laws may provide, upon such terms
and conditions as may be agreed upon by the Secrctary and the
State highway department, or political subdivisions to which the con-
veyance is to be made.

(f) The provisions of section 112 of this title arve applicable to
defense access roads.

(g) If the Secretary shall determine that it is necessary for the
expeditious completion of any defense access road project he may
advance to any State out of funds appropriated for defense access
roads transferred and available to the Department of Commeree the
Federal share of the cost of construction thereof to enable the State
highway department to make prompt payments for acquisition of
rights-of-way, and for the construction as it progresses. The sums
s0 advanced shall be deposited in a special fund by the State official
authorized by State law to receive such funds, to be disbursed solely
upon vouchers approved by the State highway department for rights-
of-way which have been or are being acquired and for construction
which has been actually performed under this section. Upon deter-
mination by the Secretary that funds advanced to any State under
the provisions of this subscction are no longer required, the amount
of the advance which is determined to be in ecxcess of requirements
for the projeet shall be repaid upon his demand, and°such repay-
ments shall be returned to the credit of the appropriation from which
the funds were advanced.

(h) Funds appropriated for the purposes of this section shall be
available to pay the cost of repairiug damage caused to highways_ by
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the operation of vehicles and ccquipment in the econstruction of classi-
fied military installations and facilities for ballistic missiles if the
Secretary shall determine that the State highway department of any
State is, or has been, unable to prevent such damage by restrictions
upon the use of such highways without interference with, or delay in,
the completion of a contract for the construction of such military
reservations or installations. This subsection shall apply notwith-
standing any provision of contract holding = party thereto responsible
for such damage, if the Secrctary of Defense or his designee shall
determine, in fact, that construction cstimates and the bid of such
party did not include allowance for repairing such damage. This
subsection shall apply to damage caused by construction work com-
menced prior to June 1, 1961, and still in pregress on that date and
construction work-which is commenced or for which a contract is
awarded on or after June 1, 1961, Pub.l.. 85-767, Aug. 27, 1958, 72
Stat. 908: Pub.L. 86-657, § 8{d), July 14, 1969, 74 Stat. 524; Pub.L.
87-61, Title I, § 105, Junc 29, 1961, V5 stat, 123,

HIGHWAYS Ch. 2

Mistorical Note

' »
Roforences in Text. The Act approved 1961 Amendment, Subsee, (h). Iub.l.

October 16, 1031, referred to in subsce. 87-61 added subsce. (h).

(¢), means Act Oct. 16, 1951, c. 507, 65

Stat. 422, which was repealed by IPub.L.
83767, § 2 [351.

The Act of February 26, 1931, referred
to in subsce, (e), s clagsified to sce-
tions 258a-238c of Title 40, Public Bulld-
ings, Property and Works,

Notes of

Actions for damages 6-10

Gonerally 6

Burden of proof 9

Lstoppel 8

Evidenco 10

Jurisdiction 7
Burden of proof, actions for damages 9
Contract with United States 4

Estoppel, actions for damages 8

JFividence, actions for damages 10
Jurisdictlon, actions for damages 7
Military reservation 1

Statoe and municipnl ordinances 2
Subletilng &

waiver of rules and regulations 3

Library refcrences
War and Nntlonal Defense &=s40, 53

C.7.8, War and National Defense §§ 48,
61,

1960 Amendment. Subsec, (g). TPub.L,
86-657 added subsce. (g8).

Logislative Ilistory: For Iegislative
history and purpose of Pub.L. 80-657,
sce 1060 U.8.Code Cong. and Adm.News,
p. 3159, Sce, also, Iub L. 87-61, 1961
U.8.Code Cong. and Adm.News, p. 1788,

Decisions

1. Milltary reservatlon

TPormer scction 106 of this title gave
full authority for construction and
maintenance of access road to TFort Me-
Clellan where many thousand soldiers
were belng trained daily for military
service, sinec the fort was a “military
reservation” within sald former scction
106 whleh authorized maintenance and
construction of nccess roads to military
reservalions.  DBroek v, City of Annis-
ton, 1043, 11 So.2d4 519, 241 Ala, 544,

]

Stato and municipal ordinances
Where contemplated widening and im-
provement of street as an access road to
military reservation was being done by
federal government and pald for en-
tirely with federal funds under agree-
ment with State Jlighway Department,
provision of city ordlnance agreeing to
hold state harmless against suits because
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of the improvement did not convert the
jmprovement by the federal government
into one by the city so as to render the
¢ity liable for econscquential damages.
prock v, City of Anniston, 1043, 14 So.2d
519, 244 Ala. 514,

5, Walver of rules and regulations

tulen of state highway departinent
and federal public roads bureau that
suhcontractor's mame, items to be sub-
let, ecte., shall be included in principal
contractor's proposal for defcnse high-
way improvement contract are merely
directory and subject to walver by such
agencies. ¥orvitz v, Sours, 1043, 58 N,
13.2d 4035, 74 Ohio App. 467,

Where defense highway Improvement
contract was let on condition that writ~
ton consont to sublot any portleon there-
of should mnot relicve contractor of re-
sponsibility for 'fulfillmuent of contract,
state highway department's and federal
public roads burecau’s waivers of provi-
siony in department’s specifications and
bureau's rules for inclusion of subcon-
tractors’ names, items to be sublet, ctc.,
in contractor’s proposal, did not detri-
mentally affcet rights of partics comn-
cerned or those of any prospective bid-
der or taxpayer, Id,

4. Contract with United States

Where Federal Commissioner of Dublic
Roads and Missouri Ilighway Commis-
slon entered into contract, under for-
mer seetion 101 et sed. of this Litle, for
widening and extending an avenue as
an “acecess road” to side of a doferniwe
industry Dut the MMissourl Ilighway
Commission cntered inte all contracts
with contractors for construetion work,
there was no “privity of contract” be-
tween United States and the contractors,
and the United States was not liable for
expense incurrcd by plaintiff in remov-
ing, relocating and repairing ils wuator
pipe line as a result of the project. Dub-
lc Water Supply Dist. No. 6 of Jucksnrn
County, Mo, v. U. 8., D.C.A0.1016, 66 I
Supp. 66.

To sustaln right to sue the United
States for expenses incurred by plaintiff
in removing, rclocating and repairing its
pipeline as a result of widening and ex-
tending avenue as an ‘“‘access voad” to
site of a defense industry, plaintiff must
rest its action on a contract, express or
implicd in fact, not in law, Id.

23 §210

5. Subletting

The concurrence of federal publie
roads burcau in state highway depart-
ment's letting of contract for construc-
tion of portion of defense highway im-
provement constituted conclusive deter-
mination that subcontractor, mamed in
contractor’s proposal, was contractor of
recognized standing, with record of sat-
Wfantory porforiaunce, and thuat worl to
be sublet did not constitute major item
of contract work within bureau’s rule
that named subcontractor, in such case,
might perform specified items of work.
ITorvitz v. Sours, 1043, 58 N.E.2d 405, 74
Ohio App. 467,

6. Actlons for damages—Generally
Where widening or extending of an
avenue, under former section 101 et seq.
of this title, neccessitated relocating of
plaintifPs wator pipeline but court have
ing jurisdiction of condemnation pro-
cceding found that plaintiff had no
claim against TUnited States for any
property of plaintiffs taken by reason
of right of ecminent domain, the deci-
sion was res judieata and precluded
plaintiff from asscrting that the dam-
age donc to pipeline was incident fto
the condemnation procceding, in subse-
quent action agninst the United States
to rccover cxpenscs Incurred by plain-
tiff, Tuoblic Water Supply Dist. No. ¢
of Tackson County, Mo. v. U. 8, D.C.Mo,
16, 66 I°8upp. 66.

7. ——— Jurisdiction

Wilheee Tederal Commissioner of Public
tonds entered into contract with Mis-
sonrl iTighway Cownmission, under for-
mer section 101 et seq. of this title, but
Missouri Ilighway Commission entered
inty all eontracts with contractors .for
coustruction  project, federal district
court Aid not have jurisdiction under
Tucker Act, former scction 41(20) [now
1346] of Title 28, to cntertain cause of
action asserted against United States
Ly plaintiff for expenses incurred in
reiocating  and  repairing its  pipeline
as a result of the project, Public Water
Supply Dist. No. ¢ of Jackson County,
Mo. v. U. 8, D.C.Mo.1846, 66 I'.Supp. 66.

8. e Iistoppecl

Where street improvement was unders
taken as federal project to provide ac-
cess road to military reservation, city
was not “estoppoed” from permitting
change in streot Dy reason of establish-
ment and irprovement of street some 20
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vears before and laylng out of pivement * eaused damage to pipeline and the Unit-
at expense of property owners and plant- ed States,  Tublic Water Supply Dist,
ing of trees and shrubbery in purkway. No, 6 of Jackson County, Mo. v. U. 8,
Droek v. City of Anniston, 1943, 14 S0.24 ~ 1,C A o 1046, 66 I*.8upp. 66.

519, 244 Aln, 544,

HIGHWAYS Ch. 2

10, Ivideneo

9. —— Burden of proof

Where plaintiff sought to rccover from
government expenses incurred jn remov-
ing, relocating, and repairing pipeline as
result of widening and extending an
avenue as an ‘‘access road” to site of-a
defense industry to establish that action
rested on contract plaintiff had burden
of establishing some privity of contract
between the contracto™ who allegedly

§ 211. Timber Access road hearings

With respect to any Nroposed construction of a timber access road
from funds authorized fdr carrying out the provisions of sections 204,
205, and 210 of this title\advisory public hearings may be held at a
place of ! convenient or adjacent to the area of construction with no-
tice and reasonable oppordunity for interested persons to present
their views as to the practicgbility and feasibility of such construc-
tion. Pub.L. 85-767, Aug. 2 1958, 72 Stat. 909,

1 8o in original.
Library roferences: Woods and For

§ 212. Inter-American Hig. way

(a) Funds appropriated for the Xnter-American Highway shall be
used to enable the United States to Yooperate with the Governments
of the American Republics situated in\Central America—that is, with
the Governments of the Republic of Cysta Rica, El Salvador, Guate-
mala, Honduras, Nicaragua, and Pana\na—in the survey and con-
struction of the Inter-American Highway within the borders of the
aforesaid Republics, respectively. Not excecd one-third of the
appropriation authorized for each fiscal yoyr may be expended with-
out requiring the country or countries in wiich such funds may be
expended to match any part thereof, if the Jecretary of State shall
find that the cost of constructing said highway in such country or
countries will be bevond their reasonable capakity to bear. The re-
mainder of such authorized appropriutions shal\be available for ex-
penditure only when matched to the extent requird(d by this section by
the country in which such expenditure niay be maje. LExpenditurcs
from the funds available on a matching basis shall\not be made for
the survey and construction of any portion of said %ighway within
the horders of any country nanied herein unless such, country 'shall
provide and make available for expenditure in conjunetion therewith
a sum cqual to at Ieast one-third of the expenditures thay may be in-

80

Where & street was being improved as
a federal project under agreement with
State IIighway Department to provide ac-
cess road to military reservatlon, record
was Insufficient to establish that method
adopted was but a subterfuge to enable
city to evade constitutional liability for
consequential damages. DBrock v, City of
Anniston, 1943, 14 80.2d 510, 244 Ala. 544,

(s &=8; C.J.8. Woods and Ilorests §§ 11, 12
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Remarks: Bgh: Red informed me that the Virginia
Road Commissioner had suggested the possibility
of defense access funds to finance work on the
corner of Glebe and Route 123. The attached is
the statute pertaining to defense access roads,
and also attached is this year's military construc-
tion bill authorizing the use of funds appropriated
to DOD for this purpose when certified by the
Secretary of Defense as important to the national
defense. Whether our problem can be brought
within this authority is a question we should
explore, and I believe Red wants to talk further
about it when you have had a look at it.
LRHouston |
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